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Uncertainty and Breath Tests  
by Jared Olson, Idaho Traffic Safety Resource Prosecutor, and Erin Inman, Montana Traffic Safety 
Resource Prosecutor, with contributions from Moses Garcia, Washington Traffic Safety Resource 
Prosecutor, and Ben Vetter, Director of the Breath Test Section at the Montana Crime Lab. A version 
of this article was originally published in Volume 4, Issue 3 of For the Road.                                                              
 

One of the most critical pieces of evidence in an impaired driving case is the blood alco-
hol content of the driver. When the evidence is a breath test, the most common defense 
strategy is to question the accuracy of the breath testing instrument. The defense will ask 
whether the Intoxilyzer is a machine or instrument and try to argue that machines make 
mistakes. Typically, the defense will try to overstate the so-called “margin of error.” 
Consider this all-to-common question during cross examination: 
 

Q: I am interested in the machine and how accurate it may be. An Intoxi-
lyzer 8000 has in inherent rate of error, doesn’t it? A: Your fixin’ to try 
and confuse me and everyone in this court room, aren’t you!  

 

All breath testing instruments are subject to uncertainty of measurement. In fact, breath 
test devices are no different than any other quantitative measuring system used by scien-
tists, engineers, and so forth. They are all subject to uncertainty of measurement, includ-
ing the wooden ruler used in grade school. The term “uncertainty” can be misleading, 
especially when the term “error” is used interchangeably by the defense. The misuse of 
these terms can be difficult to combat because of their misuse in the various studies and 
literature. Therefore, it can be expected the defense will make an issue of it when it 
comes to breath testing instruments. The “uncertainty issue” relates to the level of cer-
tainty a scientist can attribute to a measurement. More specifically, the level of certainty 
we can attribute to the breath test result. The more precisely we control the various fac-
tors affecting the measurement, the less uncertainty we find in the calculated result. All 
breath testing programs strive for accuracy, precision and scientific acceptability. To 
ensure precision and accuracy, manufacturers and agencies (like the Montana Crime 
Lab) must take several steps in their breath-testing programs. 
 

First, the Evidentiary Breath Testing device (EBT) must at least conform to the U.S. De-
partment of Transportation’s national standards for breath testing. These standards were 
created by the National Highway Traffic Safety Administration (NHTSA) who main-
tains a Conforming Products List of all EBTs meeting its specifications and perfor-
mance requirements.  
 

Second, the breath testing program must create and follow scientific protocols. These 
are the administrative rules and standard operating procedures requiring technicians and 
operators to keep accurate records documenting the use and testing of every instrument. 
To view the relevant Administrative Rules of Montana go here. 
 

Third, the EBTs must be calibrated before they are approved for use in the field. Once  
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Uncertainty continued from page 1 
 
the EBT is in the field, regular testing (“performance verifications”) must be conducted in accordance with 
the administrative rules. Performance verifications test the general trending of the instrument using a known 
standard. If the instrument does not produce a result within the required tolerances, the breath testing program 
must have protocols in place for maintenance of the EBT. The theory underlying regular field performance 
verifications is simple: EBTs cannot fix themselves; if an EBT works properly before and after a particular 
breath test, one can be confident the instrument worked properly at the time of the suspect’s test. 
 

The Montana Breath Test Section has a standard uncertainty of measure of +/- 5% or 0.005 g/ 210L, whichev-
er is greater.  Defense experts typically claim that there is a 
much wider margin of error.  They claim that everything 
from altitude to temperature to time of day to subject cry-
ing affect the measurement so greatly that the “true” mar-
gin of error is significantly greater.  Their assertions are 
untrue.  Any validity to their argument is already accounted 
for in the +/- 5% or 0.005 g/ 210L, whichever is greater, 
standard. 
 

To counter these misleading arguments at trial, the best 
practice is to contact Ben Vetter, Director of the Breath 
Test Section, or Doug Lançon, Forensic Scientist, as soon 
as a defense expert has been listed.  They can explain the 
uncertainty of measure for the jury and clarify that all po-
tential factors are accounted for in the +/- 5% or 0.005 g/ 210L. Prosecutors should also contact the National 
Traffic Law Center for information about the defense expert.  The National Traffic Law Center has a data 
base of DUI defense experts from around the country.  That data base includes summaries of common argu-
ments, transcripts, and links to published works. Finally, prosecutors can contact the Traffic Safety Resource 
Prosecutor for additional information and tips regarding breath test challenges. 
 

Breath test challenges are common, and defense testimony is predictable.  Preparing for those challenges is 
the best way to keep the jury from becoming unnecessarily confused. By using the resources available to 
them, like the scientists at the Crime Lab, the National Traffic Law Center, and the Traffic Safety Resource 
Prosecutor, prosecutors can ensure the jury hears the truth about the accuracy of the Intoxilyzer 8000.    

Did You Know? 
 
The revised DUI Prosecutor’s Handbook is available to prosecutors on DVD.  To get your copy, send a 
request to email Barbara Watson. 
 
The University of Iowa and NHTSA are partnering to study the effects of inhaling cannabis on driving.  
To learn more, click here. 
 
National Association of Prosecutor Coordinators is seeking the next Prosecutor Fellow. For more infor-
mation, click here. 
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Recent Traffic Safety Case Highlights 
Court decisions affecting enforcement on our roads:   

State v. Trier, 2012 MT 99.  Denial of jury trial found constitutional after Defendant was sent notice 
that his right to a jury trial would be waived should he fail to appear at the pre-trial conference, which 
he ultimately failed to appear at. 
 

State v. Cleary, 2012 MT 113. Suspended imposition of DUI sentence in South Dakota is not a con-
viction for DUI enhancement purposes in Montana, even though it may be used in South Dakota for 
enhancement purposes.  
 

State v. Otto, 2012 MT 199.  Prior three convictions were constitutionally firm, because Defendant 
was informed of the rights enumerated in Montana Code Annotated Section 46-12-210 (2009).  The 
court declined to adopt the rule that defendants must be informed of additional rights consistent with 
the dicta in State v. Knox, 2001 MT 232. 
 

City of Billings v. Edward, 2012 MT 186.  Restitution resulting from the collision of a car and bicy-
clist was appropriate under Montana Code Annotated Section 46-18-241(1) (2009) as part of Defend-
ant’s sentences for Failure to Notify and Failure to Remain. Sufficient evidence supported the lower 
court’s reasoning that the victim suffered pecuniary loss as a result of Defendant’s conduct. 
 

For the complete text of the opinions, go to http://searchcourts.mt.gov/. 

http://searchcourts.mt.gov/�
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MDT attempts to provide accommodations for any known disability that may interfere with a person participating in any service, program, or activity of 
the Department.  Alternative accessible formats of this information will be provided upon request.  For further information call (406) 444-3423, TTY (800) 
335-7592, or the Montana Relay at 711. 

Training Dates 
Course Title Date Location 

Registration 
Information 

Board of Crime Control 
Crime Prevention Confer-
ence  

October 22-25 Billings 
Contact Barbara Watson at 

406/498.6941 oremail Kevin Dusko or 
call him at 406/444.2947  

Conducting Compliance 
Check Operations  

Ongoing  Free - Online course  course details  

For information about more trainings and conferences, please go to http://www.mdt.mt.gov/tsrp/ and click on 
“Education and Training Opportunities” 

Montana County Attorney's 
Association (MCAA) Train-
ing  

November 28-30 Billings Contact Barbara Watson at 
406/498.6941  

Advanced Instructor Devel-
opment  

November 26-30 Helena Contact Barbara Watson at 
406/498.6941  

Experienced Prosecutor 
Course  

October 15 Savannah, GA For more information contact director 
Brent Berkley:  bberkley@ndaa.org  

Montana League of Cities/
Montana City Attorney's 
Association  

October 4, 2012 Whitefish 
Call or email Barbara Watson.  

406/498.6941  

Montana Public Health As-
sociation/Montana Environ-
mental Health Association  

October 2, 2012 Butte 
Call or email Barbara Watson.  

406/498.6941  

North West Association of 
Forensic Scientists Training  

October 23-26 Missoula Contact Barbara Watson at 
406/498.6941  

Prosecuting the DUI  April 23-25, 2013  Helena Contact Barbara Watson at 
406/498.6941  

Legal and Legislative Up-
date and Death Notification 
Training  

TBD May 2013 TBD Contact Barbara Watson at 
406/498.6941  

Party Prevention and Con- Coming Soon  Free - Online course  course details  

Environmental Strategies  Ongoing  Free - Online course  course details  

Erin T. Inman, PLLC 
11 Friendship Lane, Ste 101 

Montana City, Montana 59634 

Phone: 406-449-1255 

FAX: 406-449-2188 

Email: erin@inmantraining.com 

Website: http://www.mdt.mt.gov/tsrp/ 

Montana TSRP 

Past issues of the Traffic Safety Standard are online at: 

www.mdt.mt.gov/tsrp/newsletters.shtml 
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